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Introduction

The 2006 Kansas Legislature included a provisbénappropriations bill for the Division of Healtblfey and Finance
(now the Kansas Health Policy Authority — KHPA)tthequired the agency to:

...conduct a review and study of the issues relatrgpecialty hospitals and a review and study ef th
Kansas licensure laws and to prepare and adophraeadations concerning these issues and, in
particular, appropriate definitions for “generakpdal,” “special hospital” and “specialty hospitab that
the definitions under the Kansas hospital licenaunes properly define specific categories of hadpifor
licensure as necessary to reflect current mediaiitfes..

The requirements of this proviso reflect issues@tterns that have recently been raised at bo#h émd national levels
regarding specialty hospitals. These concerngielisas the complexity of the associated issueg hed to a significant
amount of investigative analysis at the federadlend the number of studies and research arficieshed over the past
three years.

National concern about the impact of specialty hitaép prompted Congress to include an 18-month rooiam
on the approval of specialty hospitals as Mediganaviders in the Medicare Modernization Act (MMAX®03.
The MMA also directed the Secretary of the DepantroéHealth and Human Services (HHS) to complettudy
of specialty hospital referral patterns, qualityazre, and an evaluation of uncompensated careadtition, the
Medicare Payment Advisory Commission (MedPAC) virasted to prepare a report for Congress on spégial
hospitals.(delete this paragraph per recommendation by Ndihith)

Following the expiration of the moratorium, the @ms for Medicare and Medicaid Services (CMS) sndpd
the enroliment of specialty hospitals in Medicargilumid-February 2006; however, the suspension axsnded
six months by the Deficit Reduction Act (DRA) df20The DRA also required HHS/CMS to make anctiaort
to Congress examining issues of physician investhaard disclosure of such, as well as the provisibcare to
Medicaid and Medicare patients, and charity calHS/CMS presented the final report on August 10620
along with an implementation plan addressing vasigasues related to specialty hospitals, includitedicare
reimbursement changes, sponsoring demonstratiojeqmto promote physician-hospital collaboratioard
requiring information from providers on physicianvestment and compensation arrangements. Thersispe
of specialty hospital enroliment in Medicare endédhe same timédelete this paragraph per Ned Holland’s
recommendation.)

Hospital — Definitions and Licensing

While there is no federal licensupé hospitals, most hospitals participate in thediare program, so statutes, regulations,
and other guidance concerning Medicare apply ta mospitals. Title 18 of the Social Security Agtich authorizes the
Medicare program, defines a hospital as:

...primarily engaged in providing, by or under supgion of physicians, to inpatients (A) diagnostic
services and therapeutic services for medical disightreatment and care of injured, disablediar s
persons, or (B) rehabilitation services for theatslitation of injured, disabled, or sick persons...

Federal regulations governing Medicare specify &mgthospital participating in the program “...mustlicensed; or
(a)approved as meeting standards for licensingpkésited by the agency of the State or locality oesjible for licensing
hospitals.® In Kansas, that agency is KDHE. The State carogamny licensing requirements it deems appropaite
long as they are not in conflict with any Medicatatutes or regulations.

The Hospital Manual, Publication 10, published By &defines a hospital as “...an institution whiclpignarily engaged

1 HB 2968 Sec. 35(i)
2 Section 1861 of the Social Security Act.
342 CFR 482.11.



in providing to inpatients, by or under the supginni of physicians"diagnostic, therapeutic, or rehabilitative sersice
The term “inpatient” is defined as:

...a person who has been admitted to a hospitalddrdzcupancy for purposes of receiving inpatient
hospital services. Generally a person is consilaneinpatient if formally admitted as an inpatieith
the expectation that he will remain at least ovgrhand occupy a bed even though it later develugishe
can be discharged or transferred to another hdspitadoes not actually use a hospital bed ovetrigh

Thus, for the purpose of Medicare reimbursemeetiwo critical factors in CMS’ designation of aiféig as a hospital in
Kansas appear to be that it provides care primarilgpatients and it is licensed as a hospitaygh not necessarily a
general hospital) by KDHE.

KDHE defines a hospital as “general hospital,itical access hospital,’ or ‘special hospitdl’.A generalhospital is

defined as:

...an establishment with an organized medical sfgfihysicians; with permanent facilities that inctud
inpatient beds, and with medical services, inclggihysician services, and continuous registered
professional nursing services for not less thah@4s every day, to provide diagnosis and treatrfoent
patients who have ariety of medical condition§emphasis added]

A critical accesshospital (CAH) is defined in Kansas staftas a member of a rural health network that provieited
inpatient care (25 beds or less), provides 24-housing care whenever there are inpatients, andusayhysician
assistants, clinical nurse specialist or nursetpi@ers — under physician supervision — to previtapatient care.

There is no category in the Kansas hospital licenstatute for a “specialty” hospital; howevegpecialhospital is
defined, by KDHE, as:

...an establishment with an organized medical sfgfihysicians; with permanent facilities that inctud
inpatient beds; and with medical services, inclgdihysician services, and continuous registered
professional nursing services for not less thah@4s every day, to provide diagnosis and treatrfoent
patients who havspecificmedical condition§ [emphasis added]

For KDHE licensure, the primary distinction betweegeneral hospital and a special hospital is teadih of medical
conditions the patients in a facility have; howewddHE does not determine which of the two categmd facility is in,
but allows hospitals to self-select. Neither tgbdospital is required by Kansas statutes to raairdn emergency
department. Kansas statutes also do not makeimactisn between the two hospital categories reigarthe amount of
inpatient care. Examples of special hospitalsamsas include orthopedic hospitals, heart hospgatgical hospitals,
rehabilitation hospitals, and mental health hospit&€hildren’s and women’s hospitals are relayiegmmon in the U.S.,
although none are located in Kansas.

In Kansas, fifty hospitals are licensed as gertesapitals. Twenty are licensed as special hospitaid 83 are licensed as
critical access hospitals. A number of Kansas it@spare also designated as sole community hdsg8&H) by
Medicare. These hospitals must be in locationsate35 miles from similar hospitals or must kmated from similar
hospital by severe weather or topography. ManhefSCH’s in Kansas are licensed as CAH’s. The 8€signation
results in some additional Medicare revenue.

The location of a specialty hospital in a communmitth a SCH could result in the loss of the extraditare revenue if the
specialty hospital is in the same State licensatggory. The determination by Medicare of whatstitutes a “similar
hospital” is not clearly defined and appears tg helavily on State licensing categories.

4 CMS. Publication 10, Section 200, Revision 479, %
5 Ibid. Section 210, Revision 559, p. 21.3a.

6 K.S.A. 65-425 ()).

7 K.S.A. 65-425 (a).

8 K.S.A. 65-468 (f).

9 K.S.A. 65-425 (b



Specialty Hospitals in Kansas

The types of hospitals at issue in this report, thiatl have generated so much policy interest naitipim the last few years,
do not coincide with the licensure class of speutapitals in Kansas. A KHI issue brief release®ecember 2003
observes that:

“specialty hospitals provide services in a singkdinal specialty, such as cardiology or orthopedics
These hospitals however are not the same as paychigomen’s or children’s hospitals. Those typés
hospitals offer a range of services. They are different from ambulatory surgical centers, which a
restricted by Federal regulation from offering itipat services, and do not focus on a particular
specialty.” (Bentley and Allison, 2003)

Typically, specialty hospitals in Kansas offer gngficantly narrower range of services than arentbin general hospitals.
For instance, specialty hospitals do not genetdflr emergency department services, nor do theyige obstetrical care.
Eleven hospitals in Kansas meet the definitiotirned by KHI; however, four of these eleven arerently licensed as
general hospitals.

In addition to the various definitions, specialtspitals are organized under three basic operatsbnatures: national
management chains that partner with local physsipoint ventures between a general hospital acal lshysicians, and
physician groups that go it alone. In Kansas, dfgnt of specialty hospitals are joint venturethwianagement
companies, 22 percent are joint general hospitgsiplan operations, and 33 percent are solely playsiowned.

Potential Definitions of Specialty Hospitals

A review of the literature shows multiple definiti® of specialty hospitals, and that Federal arté stfinitions do not
always agree. Definitions also vary across theynstundies of specialty hospitals. The General Aoting Office — now
known as the Government Accountability Office (GA©has conducted studies which describe speciafipitals as
those that predominately treat certain diagnosgedorm certain procedures. The GAO (October 2@G%sified a
specialty hospital if “the data indicated that tthards or more of its inpatient claims were in @méwo major diagnosis
categories (MDC), or two-thirds or more of its itipat claims were for surgical diagnosis relategugs (DRG’s).” (p.2)

In its report to Congress, MedPAC established tkéaseria to define physician-owned specialty htalpias:
* “physician-owned,
» ‘“specialize in certain services,
» “atleast 45 percent of the Medicare cases must bardiac, orthopedic, or surgical services,
« “or at least 66 percent must be in two major diagieacategories (MDC's), with the primary one begagdiac,
orthopedic, or surgical cases.” (MedPAC, 2005,)p. 4

The Medicare Prescription Drug, Improvement, andibtaization Act of 2003 (MMA), provides this defioin of a
specialty hospital: “For the purposes of this settexcept as provided in subparagraph (B), the tepecialty hospital”
means a subsection (d) hospital (as defined inoset886(d)(1)(B) that is primarily or exclusivedypgaged in the care and
treatment of one of the following categories:

“(i) Patients with a cardiac condition.

“(ii) Patients with an orthopedic condition.

“(iii) Patients receiving a surgical procedure.

“(iv) Any other specialized category of serviceattthe Secretary designates as inconsistent wathbahpose of

permitting physician ownership and investment s in a hospital under this sectidh.”

In its final report and accompanying recommendatiéfHS uses a general definition of specialty hafptontaining core
elements from the MedPAC and MMA definitions: “hitafs exclusively or primarily engaged in caring éme of the
following categories of patients: patients withaadiac condition or an orthopedic condition; otigras receiving a
surgical procedure.” (CMS Press Release, Auguzd@6)

10 MMA, Section 507, Clarifications to Certain Eptiens to Medicare Limits on Physician Referral) Definition — Section
1877(h) (42 U.S.C. 1395nn(h)) amended.



Other States’ Definitions

KHPA surveyed other states concerning their défing of general and special or specialty hosp#ats found most of
them make no distinction. This may occur, bec@useany cases, these states have a certificateesf requirement that
precludes the building of any new hospital withautview by a committee and justification of theeéor a new hospital
in the community.

South Dakota, a state that has twelve specialtyitads, distinguishes between general and speethliospitals by the
number of categories of service checked on thediog application. A facility that checks all fogmedical, surgical,
obstetrical, and emergency services) is automaticissified as a general hospital. Arkansas, Wwhias three specialty
hospitals, requires general hospitals to providseailical care in order to be licensed in thatgate Other states are like
Kansas in that they allow the applicant to seleetdategory.

Discussion

State licensure laws do not clearly reflect thes#a of hospitals in the State. While this preksahtof correspondence
does not currently affect Medicare payments to halspgn Kansas, some supplemental Medicare paymaay hinge on
the proximity of facilities designated as generdpitals by the State licensing process. Morentyedistinguishing
between general and specialty hospitals couldifatelbetter targeting of future State policies] anuld ensure that
Medicare payment policies that depend on Statadice rules have the intended impact.

The recommendations below are designed to accdmiplisse directives, drawing directly on MedPAC’§inidon of a
specialty hospital, which was in large part alsedus the MMA to apply the moratorium on Medicaeyments to the
new specialty hospitals.

Recommendations

I.  To monitor the impact of specialty hospitals andeotfacilities on the quality and cost of care iar§as, and
to provide information necessary to apply servieked licensing criteria, data to support ongoimgglysis
and monitoring should be collected and maintaingd&blPA. This data should include information that
specifically identifies each hospital, its licertsgegory and the names of each owner. Hospitaishwdre
designated as SCH'’s by Medicare should be requedport this status as a part of this data cdilec
effort to allow the State to monitor the poteniiapact of licensing new hospitalglelete this first
recommendation per Ned Holland’s suggestion.)

Il. State hospital licensure statutes should includddtowing criteria in defining special hospitals:

a “physician owned,

b. “specialize in certain services,

c “at least 45 percent of the Medicare cases teigt cardiac, orthopedic, or surgical services

d “or at least 66 percent must be in two majogdastic categories (MDC's), with the primary onénige
cardiac, orthopedic, or surgical cases.” (MedPATZ p. 4)
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